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The Radio Officers’ Union, C. T. U. - A. F. of L. 

Appellant , 
vs. 

National Mediation Board 

Appellee. 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment, order and decree 
of the United States District Court for the District of 
Columbia, entered October 19, 1948, which dismissed the 
above cause. The District Court rendered no opinion. 

By motion dated January 14, 1949, appellant moved to 
extend the time for filing its notice of appeal (Appellant’s; 
App. 16 A) • and the time for filing the notice of appeal 


* All references are to Joint Appendix to Appellant's Brief. 
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herein was duly extended for three days from February 
23, 1949, by order of Mr. Justice Pine, U. S. D. J. (App. . 
19 A). The notice of appeal was timely filed within the 
said three day period. (App. 18 A, 19 A). 

The jurisdiction of the Court below was invoked to 
enforce a right claimed by appellant, but denied by ap¬ 
pellee under the provisions of Section 2, Fourth, of the 
Railway Labor Act (Act of May 20, 1926, 44 Stat. 577, 
c 347 § 1, as amended by the Act of June 21, 1934, 48 Stat. 
1185 c 691 § 11 of the Act of August 13,1940, 54 Stat. 785, 
c 664 §2, 3; 45 U. S. C. §151-153 (App. 2 A), Title 28 
XL S. C. 1337 (App. 4 A, 5 A), Title 5 U. S. C. 1009, 60 
Stat 243 (App. 3 A) and Title 28 U. S. C. 2201 (App. 4-A). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Title 28 U. S. C. 1291. 

STATEMENT OF THE CASE 

Appellant is an unincorporated labor organization, 
whose membership consists of radio operators and tele¬ 
type operators (App. 2 A). 

On or about April 17, 1947, appellant invoked the serv¬ 
ices of the appellee to investigate and determine a dis¬ 
pute concerning the bargaining representative of a cer¬ 
tain craft or class of employees, to wit: — the radio oper¬ 
ators and teletype operators employed by the Pan Ameri¬ 
can Airways, Inc., and upon such investigation, to certify 
appellant as the representative of the said craft or class 
of employees for the purposes of the Railway Labor Act, 
as provided by Section 2, Ninth thereof (App. 3 A). 

Certification was sought pursuant to Section 2, Fourth 
which provides: 

“. . . The majority of any craft or class of employees 
shall have the right to determine who shall be the 
representative of the craft or class.’ ’ 
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The appellee thereupon took jurisdiction of the said 
dispute as provided by the Railway Labor Act, and in 
accordance with its customary procedure assigned a media¬ 
tor to conduct an election for the purpose of determining 
the desires of the employees in the aforementioned craft 
or class of employees, all as provided by the Railway 
Labor Act (App. 3 A). 

J 

The findings made by the appellee upon the completion 
of the election were to the effect that the number of 
employees eligible to vote was 183; that 86 of such eligibly 
employees actually participated in the election, and that 
of the said 86 who so participated in the election 17 had 
cast void ballots, and that the remaining 69 had voted for 
the appellant above named as their representative for 
the purposes of the Act, (App. 3 A). 

The appellee thereupon indicated that it would dismiss 
appellants application for certification as the bargaining 
representative of the employees involved and would refuse 
to certify appellant as such bargaining representative 
upon the alleged ground that it lacked power to certify 
appellant, for the reason that the number of employees 
who had participated in the election, was less than a 
majority of the employees eligible to vote in the said 
election. -(App; 3 A, 4 A). When apprised of the fore¬ 
going intention of the appellee to refuse to certify appel¬ 
lant, appellant attempted to demonstrate to the appellee 
that under applicable law, the appellee was required to 
certify appellant as the bargaining representative of the 
employees involved, despite the fact that a majority of 
those eligible to vote, had not participated in the election. 
(App. 4 A). 

The arguments advanced by appellant in connection with 
its contention were apparently considered sufficiently co¬ 
gent to induce appellee to request the Attorney General 
of the United States to render an opinion to the Presi¬ 
dent of the United States for the guidance of the appellee 




upon the question so presented, to wit: — whether certifi¬ 
cation of a bargaining representative can be made by the 
National Mediation Board in accordance with the provis¬ 
ions of the Railway Labor Act where less than a majority 
of the employees eligible to vote actually participate in 
an election (App. 4 A). 

On September 9, 1947, the Attorney General of the 
United States did render an opinion upon this question, 
which opinion is now reported in Volume 40 Opinion #126. 
(App. 4 A, 9 A -14 A). Further reference to this opinion 
will be made hereinbelow. 

Despite the said opinion of the Attorney General, (App. 
9A-14A) the appellee on January 30, 1948, made and 
entered an order dismissing appellant’s petition for cer¬ 
tification. (App. 4 A - 8 A). 

Appellant thereupon instituted this action contending 
that the order of dismissal was arbitrary, capricious, con¬ 
trary to law, and violative of rights guaranteed to the 
appellant herein by the terms of the Act. (App. 4 A) The 
appellee moved to dismiss the bill of complaint on the 
ground that the action of the National Mediation Board 
is not subject to judicial review, and that hence, the Dis¬ 
trict Court was without jurisdiction to entertain appel¬ 
lant’s complaint (App. 8 A, 9 A) It is from the grant¬ 
ing of this motion to dismiss the complaint (App. 14 A, 
15 A) that this appeal is taken. (App. 18 A) 


STATUTE INVOLVED 

This case involves a construction of the Railway Labor 
Act as amended, supra, (hereinafter sometimes referred 
to as “the Act”). 

Section 2 Fourth of the Act provides: 


“Employees shall have the right to organize and 
bargain collectively through representatives of their 






5 


own choosing. The majority of any craft or class 
of employees shall have the right to determine who 
.shall be the representative of the craft or class for 
the purposes of this Act . . ; 

STATEMENT OF POINTS 

L Appellee’s dismissal of appellant’s petition for cer¬ 
tification was unlawful, arbitrary and capricious. 

2. The Court below had jurisdiction to review such 
unlawful action and to grant the relief necessary to the 
preservation and enforcement of appellant’s right to cer¬ 
tification. . 


SUMMARY OF ARGUMENT 


Appellant contends that the dismissal of the complaint 
herein was erroneous for the following reasons: 

1. Under the provisions of the Railway Labor Act, 
based upon the undisputed facts involved in this case, 
appellee was required to certify appellant as the bargain¬ 
ing representative of the craft or class of employees in¬ 
volved. Appellee was not justified in refusing certifica¬ 
tion on the basis of the finding that since 183 employees 
were eligible to participate in the election, of whom 86 
participated, 17 ballots being voided and the remaining 
69 being cast for appellant, the participation in the elec¬ 
tion was not sufficiently substantial or representative to 
require the issuance of certification. 

2. The Court below had jurisdiction to review the un¬ 
lawful, arbitrary, unreasonable and capricious conduct of 
the appellee in refusing to certify appellant as such bar¬ 
gaining representative. 


ARGUMENT 


The Action of Appellee in Dismissing Appellant’s Peti¬ 
tion for Certification Was in Clear Violation of the 
Rights Guaranteed by the Railway Labor Act, and the 
Court Below Had the Jurisdiction and Power to Grant 
the Relief Necessary to the Preservation and Enforce¬ 
ment of Appellant’s Right to Certification. 

(A) The Appellee was unjustified in refusing certifica¬ 
tion on the ground, stated by it, that an insufficient 
number of the employees eligible to participate, 
had voted in the election. 

We respectfully submit that it is unnecessary for ap¬ 
pellant to labor the above point. The opinion of the 
Attorney General of the United States rendered on Sep¬ 
tember 9,1947, Volume 40 Opinion #126, (App. 9 A -14 A) 
clearly demonstrates that appellee has the power to certify 
a Union where less than a majority of eligibles participate 
in the election. The cases cited in the said opinion of the 
Attorney General dispel any doubt that may have existed 
on that score in the minds of the appellee prior to the ren¬ 
dition of that opinion. Indeed, it is clear from the dis¬ 
missal of the petition for certification (Exhibit “A” an¬ 
nexed to the complaint) (App. 5 A - 8 A) that the appellee 
has now accepted the basic principle of the right to certify, 
despite the absence of participation by a majority of the 
eligible voters. (App. 7 A, 8 A). 

In the instant case, however, the appellee has assumed , 
to resort to a right to deny certification upon the alleged 
ground that the number of employees participating in the 
election was here not “sufficiently substantial and repre¬ 
sentative.” (App. 7 A, 8 A) Analysis of the action of 
appellee makes it clear, however, that this alleged ground 
for denying certification is nothing more than bare pre- 



text How can it be said that participation by 86 em¬ 
ployees ont of 183 eligibles — a mere 6 short of a clear 
majority is not sufficiently substantial and representa¬ 
tive? 


If appellee be upheld in the arbitrary stand which it 
has so taken, it will in effect be permitted to cling to its 
out-moded and illegal requirement (App. 6 A) that major¬ 
ity participation is a prerequisite to certification. 

• . •' j 

As it is pointed out in the opinion of the Attorney 
General (App. 9 A-14A), certification was ordered in the 
case of National Labor Relations Board v. Standard Lime 
& Stone Company , 139 Fed. (2nd) 435 (1945) certiorari 
denied 326 U. S. 723, and in that case, out of 408 eligible 
employees only 166 votes were cast, of which 137 were cast 
for the Union. (App. 12 A). So too in the case of St. 
Joseph Township v. Rogers , 16 Wall. 644, only 75 voted 
out of 300 (App. 13 A); and in National Labor Relations 
Board v. Central Dispensary & Emergency Hospital, 145 
Fed. (2nd) 852, certiorari denied 324 U. S. 847, there were 
251 eligible voters and only 108 ballots were cast, of which 
75 were for the Union. (App. 13 A). How, thus, can it 
be said that in the instant case an insufficient number of 
employees participated in the election? 

In the face of this dear violation of appellant’s rights, 
was the Court below correct in ruling that it was with¬ 
out jurisdiction or power to review the action of the ap¬ 
pellee? We submit that in so ruling the Court below was 
in error. 

i 

B. The Court below had jurisdiction to review the 
action of the National Mediation Board under the 
facts involved in this case. 

i 

In the Court below, the appellee made the broad con¬ 
tention that proceedings by the National Mediation Board 
under Section 2, Ninth of the Act, are not subject to ju- 







didal review, citing as authority for this position the 
cases of Switchmen’s JJvion v. National Mediation Board , 
320 U. S. 297, and General Committee v. M. K. T . By. Co n 
320 U. S. 322. (App.9 A). 

We squarely deny the contention that the cited cases 
enunciate so broad a rule. It is true that in those cases, 
based upon the particular facts therein involved, the ma¬ 
jority of the Supreme Court of the United States held 
that the action of the Board should not be judicially dis¬ 
turbed. Nevertheless, the Court was scrupulous to point 
out that its opinion was not to be construed as laying 
down a universal rule with respect to judicial review of 
administrative action, and indeed, specifically pointed out 
that situations have existed and will exist wherein the 
Courts will intervene to preserve and enforce rights which 
Congress has seen fit to grant. In the case of Switchmen’s 
Union v. Board (supra), the Court said: 

“If the absence of jurisdiction of the federal courts 
meant a sacrifice or obliteration of a right which 
Congress had created, the inference would be strong 
that Congress intended the statutory provisions gov¬ 
erning the general jurisdiction of those courts to con¬ 
trol. That was the purport of the decisions of this 
court in Texas & N. 0. R. Co. v. Brotherhood of Ry. 
and S. S. Clerks, 281 U. S. 548 and Virginian Ry. Co. 
v. System Federation No. 40, 300 U. S. 515. In these 
cases it was apparent that but for the general juris¬ 
diction of the federal courts there would be no remedy 
to enforce the statutory commands which Congress 
had written into the Railway Labor Act. The result 
would have been that the ‘right’ of collective bargain¬ 
ing was unsupported by any legal sanction. That 
would have robbed the Act of its vitality and thwarted 
its purposes.” 

The above language has clear application to the instant 
case. The appellant herein had an absolute right to cer¬ 
tification under the provisions of Section 2 Fourth of 
the Act, which provides that “the majority of any craft 
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. . i 

or class of employees shall have the right to determine 
who shall be the representative of the craft or class for 
the purpose of this Act”. 

The appellee by an improper and unlawful interpreta¬ 
tion of the words “the majority of any craft or class” 
has denied appellant that right of representation. Hence., 
in the absence of intervention by the Court, the appellee 
will be enabled to accomplish an “obliteration of a right 
which Congress has created”. 

Therefore, in the instant case as in the case of Texas 
v. Brotherhood (supra) and Virginian Railway v. System 
Federation No. 40 (supra) it is apparent that “but for 
the general jurisdiction of the federal courts there would 
be no. remedy to enforce the statutory commands which 
Congress had written into the Railway Labor Act”. Like¬ 
wise here, the conduct of the appellee if left undisturbed 
by the Court results in unlawfully thwarting the very pur¬ 
pose for which the Act was enacted. 

To demonstrate that this is so, let us assume for a 
moment that more than a majority of the eligible voters 
had participated and had voted unanimously in favor 
of the appellant, and that despite this result, the Board 
improperly dismissed the petition for certification. Would 
it be urged under such circumstances that the Courts had 
no jurisdiction to review such conduct? 

We submit that the opinions of the Supreme Court in 
the Virginian Railway case, in the Switchmen case, in the 
M. K. T. case, certainly require an emphatically negative 
answer to this question — and if it be true that, as the 
Attorney General has stated, the right to certification 
exists with equal force even though less than a majority 
has participated in an election, (App. 9 A, 14 A) the right 
to judicial relief in this case is no less clear. Nor is 
the soundness of this contention affected in the slight¬ 
est by the inclusion in the Board’s order of dismissal 
of its statement that the dismissal* is “in the exercise of 
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its (Board’s) discretion”. (App. 8 A) Would the Board 
have the right to deny certification after a unanimous 


vote in favor of a bargaining representative in a duly 
held election, merely because it asserted that it did so 


“in the exercise of its discretion”! 


We respectfully urge that if the right of judicial review 
does not exist in this case, then by necessary implication 
this Court will be conferring upon the National Mediation 
Board the untrammeled right to repeal the Railway Labor 
Act and to deny the right of self-organization which Con¬ 
gress has seen fit to confer. 

That our Courts will not abdicate before arbitrary 
agency action which results in the destruction of Congres¬ 
sional intent, is abundantly established. Norton v. Warner 
Company, 321 U. S. 565; Dobson v. Commissioner, 320 
U. S. 489; Gray v. Powell, 314 UT S. 402; Shields v. Utah 
Idaho & Central R. R., 305 XL S. 177. 

In applying the rules established by the authorities 
which delineate the cases of agency action involving the 
exercise of discretion, wherein the Courts will not inter¬ 
fere, from those cases involving a dear abuse of discre¬ 
tion, where the Courts will not hesitate to interfere, the 
tests which have devolved point to the necessity for exam¬ 
ining the specific facts involved in each individual case. 
When so examined, it appears dear that the instant case 
involves no mere question of the propriety of a determi¬ 
nation by the Board concerning the appropriateness of a 
particular craft or class, a determination specifically rele¬ 
gated to discretionary agency action, as held in the Switch¬ 
men case, nor of the rights of contending Unions whose 
interests may conflict with one another as held in the Gen¬ 
eral Committee v. M. K. T. R. R. Co. case, but rather a 
basic right to representation guaranteed by Congress, 
which has been unlawfully denied by arbitrary action. 
Hence, this case is clearly distinguishable from the Switch¬ 
men case and the M. K. T. case. In this connection it is 




important to note that in both the Switchmen case and 
the M. K. T. case, the Supreme Court cited, for example, 
the case of Virginian Railway Co. v. System Federation 
No. 40, wherein the Court did judicially intervene/ and no 
attempt was made by implication or otherwise to detract 
from the soundness of the decision in the Virgima/n case. 
Likewise, the Supreme Court was scrupulous to point out 
that the final word has not yet been written upon the broad 
question involved in this case. Said the Court: 

“What is open when a court of equity is asked for its 
affirmative help by granting a decree for the enforce¬ 
ment of a certificate of the Mediation Board under 
Section 2, Ninth raises questions not now before us. 

. See Virginian By. Co. v. System Federation No. 40, 
supra, pp. 559,562.” 

i 

CONCLUSION 

The right sought to be enforced in the instant case is 
one of the basic rights created by the Railway Labor Act 
the right to be designated a collective bargaining repre¬ 
sentative for a craft or class of employees who have sig¬ 
nified such desire in the manner prescribed by the Act 
That right has been denied by the appellee unreasonably, 
unlawfully and capriciously, albeit on the basis of a pre¬ 
tended exercise of its discretion. 

If such unwarranted denial is not interfered with by 
the Courts, the result will be an obliteration of the right 
conferred by Congress. We are confident that the Courts 
will not countenance such a result. 

A. F. L. v. Labor Board, 308 TJ. S. 401,412 

U. S. v. Griffin, 303 U. S. 226,238 

SJumndhan v. TJ. S., 30317. S. 596,603 
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THE JUDGMENT, ORDER AND DECREE OF THE 
DISTRICT COURT SHOULD BE REVERSED AND 
THE MOTION TO DISMISS THE COMPLAINT, DE¬ 
NIED. 

Respectfully submitted, 

Frastk Bloom 

918 DuPont Circle Building 
Washington 6, D. C. 

Attorney for Appellant 

Abjtee EL Silverman 

291 Broadway 
New York 7, N. Y. 

Of Counsel 
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1 Filed Apr 26 1948 Harry M. Hull, Clerk 

1713-’48 

Complaint for Review of Action of National Mediation 

Board, etc. 

DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF COLUMBIA 

THE RADIO OFFICERS’ UNION, C. T .U. - A. F. of L., 

1440 Broadway, N. Y., N. Y., 

Plaintiff, x 

—against— 

NATIONAL MEDIATION BOARD, 

Defendant. 

Plaintiff above named for its petition and complaint 
against the defendant above named, by Butter & Silverman, 
its attorneys, respectfully shows as follows:— 

L Plaintiff above named is an unincorporated labor or¬ 
ganization having an office and place of business at 1440 
Broadway, Borough of Manhattan, City and State of New 
York, and its membership consists of men and women who 
are employed as radio operators and teletype operators. 

2. The defendant is a governmental body or agency of 
the United States of America established by the Railway 
Labor Act as amended (45 U. S. Code, Section 151 et seq) 
and has its principal office in the City of Washington, Dis¬ 
trict of Columbia. 

3. This suit arises under the laws of the United States 
and involves an actual controversy which has arisen be¬ 
tween the plaintiff and the defendant concerning a right 
claimed by the plaintiff, but denied by the defendant, under 
the provisions of the Railway Labor Act, which act pro¬ 
vides in part, in Section 2, Fourth thereof as follows 

“The majority of any craft or class of employees shall 
have the right to determine who shall be the representative 
of the craft or class.” 
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2 4. This action also seeks judicial review pursuant 
to the Administrative Procedure Act (U. S. Code 

Title 5, Chapter 19) of certain agency action taken by the 
defendant above named in apparent pursuance of the pro¬ 
visions of the aforementioned Railway Labor Act as 
amended. ' 

5. Heretofore and on or about the 17th day of April, • 
1947, plaintiff above named invoked the services of the de¬ 
fendant above named to investigate and determine a dis¬ 
pute as to who may represent a certain craft or class of em¬ 
ployees, to wit, the radio operators and teletype operators 
employed by the Pan American Airways, Inc. and upon 
such investigation to certify the plaintiff herein as the rep¬ 
resentative of the said craft or class of employees for the 
purposes of the Railway Labor Act as provided by Sec¬ 
tion 2, Ninth thereof; the defendant thereupon took juris¬ 
diction over said dispute as provided by the Railway Labor 
Act, docketed said case as its number R-1818, assigned a 
mediator in connection therewith, and caused an election to 
be held to determine the desires of the employees in the 
aforementioned craft or class of employees, all as provided 
by the said Railway Labor Act. 

6. That in connection with the conduct of the aforemen¬ 
tioned election amongst the employees in the craft or class 
hereinabove described, the defendant above named found 
that the number of employees eligible to vote therein was 
183; and that 86 of such eligible employees actually par¬ 
ticipated in the election and that of the 86 employees who 
so actually participated in the election, 17 had cast void 
ballots and the remaining 69 had voted for the plaintiff 
above named as their representative for the purposes of the 
Railway Labor Act. 

7. That thereupon the defendant herein indicated and 
stated that it would dismiss plaintiff’s application 

3 for certification as the bargaining representative of 
the craft or class of employees hereinabove described 

and would refuse to certify the plaintiff herein as such bar- 
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gaining representative npon the alleged ground that it 
could not so certify the plaintiff for the reason that the 
number of employees who had participated in the election 
was less than a majority of the employees eligible to vote 
in said election. 

8. That thereupon plaintiff herein through its counsel, 
attempted to demonstrate to the defendant herein that, un¬ 
der applicable law, the plaintiff herein should be certified 
as the bargaining representative of the employees herein¬ 
above described despite the fact that a majority of those 
eligible to vote had not participated in the election. 

9. That thereupon the defendant herein requested the 
Attorney General of the United States to render an opinion 
to the President of the United States for the guidance of 
the defendant upon the question so presented to wit:— 

Whether certification of a bargaining representative can 
be made by the defendant in cases where less than a ma¬ 
jority of employees' eligible to vote participated in an 
election. 

That thereafter and on the 9th day of September, 1947, 
the Attorney General of the United States did render an 
opinion to the President of the United States which opin¬ 
ion is now reported in Volume 40, Number 126 and which 
opinion plaintiff herein respectfully incorporates herein 
and makes part hereof as though herein fully set forth. 

10. That thereafter and on the 30th day of January, 
1948, the defendant herein made and entered an order of 
dismissal of plaintiff’s petition for certification, copy of 

which is hereunto annexed and marked Exhibit A. 
4 11. That the aforesaid order of dismissal so made 

by the defendant and the failure and refusal of the 
defendant to certify the plaintiff herein as the bargaining 
representative of the employees hereinabove described is 
contrary to law, arbitrary, capricious and unreasonable and 
violative of the rights of the plaintiff herein. 

12. By reason of the premises, the plaintiff is entitled 
to relief against the defendant under the Declaratory Judg- 
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ment Act, The Administrative Procedure Act, and other 
laws of the United States. 

WHEREFORE, plaintiff prays for a judgment or de¬ 
cree vacating and setting aside the order of dismissal made 
by the defendant on January 30th, 1948 and directing the 
defendant to certify the plaintiff herein as the bargaining 
representative of the craft or class of employees known and 
designated as radio operators and teletype operators in 
the employ of Pan American Airways, Inc. for the pur¬ 
poses of the Railway Labor Act, that appropriates process 
he issued to enforce said judgment, order or decree and for 
such other and further relief as may be just. 

BUTTER & SILVERMAN i 
Attorneys for Plaintiff 
By: Abner H. Silverman 
Member of Firm. 

Office & P. O. Address 
291 Broadway 
Borough of Manhattan 
City of New York 
HARRY L. ISIEOFF 
Attorney for Plaintiff: 
Harry L. Isikoff 
Dupont Circle Building, 
Washington 6, D. C. 

5 Filed Apr 26 1948 Harry M. Hull, Clerk 

! 

Exhibit A 

• • • • 

The services of the National Mediation Board were in¬ 
voked by the Radio Officers’ Union, C. T. U. - A. F. of L., 
to investigate and determine who may represent radio op¬ 
erators and teletype operators employed by the Pan Amer¬ 
ican Airways, Inc., for the purposes of the Railway Labor 
Act, as provided by Section 2, Ninth, thereof. 
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At the time application was received radio operators 
were not represented by any organization or individual, but 
teletype operators were represented by the Brotherhood 
of Railway and Steamship Clerks, Freight Handlers, Ex¬ 
press and Station Employees. 

The Board assigned Mr. Lawrence Farmer, Mediator, to 
investigate. During the course of the investigation, advice 
was received from the Brotherhood of Railway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station Em¬ 
ployees, to the effect that it did not desire to participate in 
determining representation of teletype operators employed 
by Pan American Airways, Inc. Based upon the mediator’s 
investigation, the Board found that a dispute existed 
among the employees concerned and directed him to con¬ 
duct a secret mail ballot to determine their choice, using an 
eligible list prepared by him from the carrier’s 
records. 

6 Following is the result of the election as reported 

by the mediator. 

Number of employees voting: 

For radio officers’ Union, CTU-AFL.: Radio Operators 
and Teletype Operators 69; Void Ballots: 17; No. of em¬ 
ployees eligible to vote, 183. 

For many years the Board has followed a policy of de¬ 
clining to certify a representative for purposes of the Rail¬ 
way Labor Act in elections where less than a majority of 
the eligible voters participated by casting valid ballots. 
This policy is based on Section 2, Fourth, of the Act which 
provides that “the majority of any craft or class of em¬ 
ployees shall have the right to determine who shall be the 
representatives of the craft or class,” which appeared to 
fully support the Board in declining certifications in cases 
where only a minority of the eligible employees partici¬ 
pated in the elections. 

This practice of the Board, however, was seriously chal¬ 
lenged in the instant case and three others pending com¬ 
pletion on the ground that court decisions would permit the 
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Board to issue certifications in such, elections. To assist 
in reviewing its policy the Board requested an opinion of 
the Attorney General which was handed down under date of 
September 9,1947. In the opinion it was held that: 

“the National Mediation Board has the power to certify a 
representative which receives a majority of the votes cast 
at an election despite the fact that less than a majority of 
those eligible to vote participated in the election. While the 
National Mediation Board has this power, it need not exer¬ 
cise it automatically upon finding that a majority of those 
participated were in favor of a particular representative. 
In the exercise of its discretion in these matters, the Board 
may, for example, find it advisable to limit the application 
of the principle to cases in which the participation in the 
election is sufficiently substantial and representative to 
warrant the presumption that “those who do not partici¬ 
pate’ • • • assent to the expressed will of the majority 
of those voting’ ”. 

7 Under the Railway Labor Act it is the primary 

duty of carriers and employees “to exert every rea¬ 
sonable effort to make and maintain agreements concern¬ 
ing rates of pay, rules and working conditions, and to settle 
all disputes ... in order to avoid any interruption to com¬ 
merce or to the operation of any carrier growing out of any 
dispute between the carrier and the employees thereof.” 
The Board is of the opinion that this duty can more readily 
be fulfilled and stable relations maintained by carriers’ and 
employees’ representatives by a requirement that a ma¬ 
jority of eligible employees cast valid ballots in elections 
conducted under the Act before certifications of employee 
representatives are issued. 

Since the enactment of the Railway Labor Act in 1934 
nearly 2,000 cases involving 742,000 employees in which 
only 1891 employees or approximately % of 1 percent vot¬ 
ing for representatives were deprived of representation by 
reason of lack of majority participation in elections. Many 


i 






of the employees in this latter group have subsequently se¬ 
cured representation. Thus, it will be seen that the estab¬ 
lishment of representatives by employees for purposes of 
the Act has not been seriously handicapped under the 
Board’s long established policy. 

On the basis of the investigation and report of election 
in this case which shows that substantially less than a ma¬ 
jority of eligible employees participated and cast valid 
ballots in the election, the National Mediation Board, in 
the exercise of its discretion, finds no basis for certification 
and the application is therefore dismissed. 

By order of the NATIONAL MEDIATION BOARD. 

Robert F. Cole 
Secretary 
• • • • 

8 Filed Jun 7 1948 Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant National Mediation Board moves the Court 
to dismiss the complaint filed in the above-entitled action 
for the reason that the Court lacks jurisdiction over the sub¬ 
ject matter. The administrative action of the defendant 
National Mediation Board of which plaintiff complains is 
not subject to judicial review. 

Edward Dumbauld 
EDWARD DUMBAULD 
Special Assistant to the Attorney General 
Attorney for National Mediation Board' 
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9 Filed Jun 7 1948 Harry M. Hall, Clerk 

Statement of Points and Authorities in Support of 
Motion to Dismiss Filed by Defendant 
National Mediation Board 

l ; • 

Proceedings by the National Mediation Board ander Sec¬ 
tion 2, Ninth of the Bailway Labor Act (45 TJ. S. C. § 152) 
are not subject to judicial review, and therefore the com¬ 
plaint filed herein should be dismissed for lack of jurisdic¬ 
tion over the subject matter. i 

Switchmen’s Union v. Board , 320 TJ. S. 297 (1943) 

General Committee v. M.-K.-T. R. Co., 320 U. S. 323 j 

H. 

The Administrative Procedure Act does not confer jur¬ 
isdiction to review because it expressly exempts situations 
in which “statutes preclude judicial review.” 

J. W. Kirkland, et al. v. Atlantic Coast Line Railroad, 
National Medation Board, et cd., App. D. C. , decided 
April 19,1948; see 16 Law Week 2511. 

Edward Dumbauld 

EDWARD DTJhJBATJLD 
Special Assistant to the Attorney General 

Attorney for National Mediation Board 

• • • • ■ 

17 Ex. #1 j. 

OPINION OF THE ATTORNEY GENERAL 
OF THE UNITED STATES 

MAJORITY VOTE UNDER RAILWAY LABOR ACT. 

Under section 2, Fourth, of the Railway Labor Act (45 
U. S. C. 152) the National Mediation Board has the power 
to certify as collective bargaining representative any or¬ 
ganization which receives a majority of votes cast at an 
election despite the fact that less than a majority of those 
eligible to vote participated in the election. 
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The Board, however, has discretion so that it may limit 
the exercise of this power to cases in which the participa¬ 
tion in the election is sufficiently substantial and represen¬ 
tative to warrant the presumption that those who do not 
participate assent to the expressed will of the majority of 
those voting. 

- September 9,1947. 

The President. 

My Dear Mr. President: I have the honor to comply 
with your request of May 29, 1947, for my opinion on a 
question involving the Railway Labor Act, as amended 
(45 U. S. C. 151 et seq.), submitted by the National Media¬ 
tion Board by letter dated May 28, 1947. 

In its letter the Board states that, in determining repre- 
sentatiQn disputes under section 2, Ninth, of the Railway 
Labor Act, it has since 1936 “consistently held that it will 
refuse to certify a labor organization receiving a majority 
of the valid votes cast in an election unless a majority of 
the eligible employees • • • partcipated in the election. ’’ 
This rule, the Board states, is now being seriously chal¬ 
lenged by labor organizations and it is for this reason that 
the Board desires to know whether it “has the power to 
certify a union where less than a majority of the eligibles 
participate in the election.’’ 

The answer to the problem posed by the National Media¬ 
tion Board requires a construction of that part of section 2, 
Fourth, of the Railway Labor Act which provides: “The 
majority of any craft or class of employees shall have the 
right to determine who shall be the representative of the 
VoL 40, Op. No. 126. 

762692—47 

18 craft or class.” 1 The legislative history of this sec¬ 
tion supports the construction that a majority of 

1 This language appears to have been taken from a rule of the U. S. 
Railroad Labor Board acting under the labor provisions of the Trans¬ 
portation Act of 1920. In Decision No. 1971, Brotherhood of Railway 
and S. S. Clerks v. Southern Pacific Lines (4 Dec. U. S. R. L. B. 625 
(1923), the Railroad Labor Board held that under this rule a majority 
of the votes cast in an election were sufficient to designate a representa¬ 
tive. See Virginian Railway Co. V. System Federation No. 10, 300 U. S. 
515, 561 (1937). 




those voting are authorized to determine a choice of repre¬ 
sentatives. In the report of the Senate Committee on Inter¬ 
state Commerce, it is stated that the section specifically 
provides “that the choice of representatives of any craft 
shall he determined by a majority of the employees voting 
on the question.” (Sen. Rep. 1065, 73d Cong., 2d sess., 

p. 2.) 

Section 2, Fourth, of the Railway Labor Act was the sub¬ 
ject of interpretation by the Supreme Court in Virginian 
Railway Co. v. System Federation No. 40, 300 U. S. 515 
(1937). In that case the petitioner objected to the validity 
of the certification of the Federation as bargaining repre¬ 
sentative on the ground that less than a majority of the 
craft, although a majority of those voting had voted for it. 
The Court, through Mr. Justice Stone, in rejecting this con¬ 
tention, said (p. 560): 

“Section 2, Fourth, of the Railway Labor Act provides: 
‘The majority of any craft or class of employees shall have 
the right to determine who shall be the representative of 
the craft or class for the purposes of this Act.’ Petitioner. 
construes this section as requiring that a representative be 
selected by the votes of a majority of eligible voters. It 
is to be noted that the words of the section confer the right 
of determination upon a majority of those eligible to vote, 
but is silent as to the manner in which that right shall be 
exercised. Election laws providing for approval of a pro¬ 
posal by a specified majority of an electorate have been 
generally construed as requiring only the consent of the 
specified majority of those participating in the election. 
Carroll County v. Smith, 111 U. S. 556; Douglass v. Pike 
Courtly, 101 U. S. 677; Louisville & Nashville R. Co. v. 
County Court of Davidson County, 1 Sneed (Tenn.) 637; 
Montgomery County Fiscal Court v. Trimble, 104 Ky. 629; 

47 S. W. 773. Those who do not participate ‘are pre- 
19 sumed to assent to the expressed will of the majority 
of those voting.’ Cass County v. Johnston, 95 U. S. 
360, 369, and see Carroll County v. Smith, supra.” 
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It may be argued that the Virginian Railway case is not 
determinative of the instant question since in that case a 
majority of the eligible employees actually participated in 
the election. This very point, however, was considered and 
rejected by the Circuit Court of Appeals for the Fourth 
Circuit in National Labor Relations Board v. Standard 
Lime & Stone Company, 149 (2d) 435 (1945), cert, de¬ 

nied, 326 U. S. 723 (1945). While the Standard Lime case 
arose under section 9 (a) of the National Labor Relations 
Act (29 U. S. C. 159 (a), 2 the section is quite similar to sec¬ 
tion 2, Fourth, of the Railway Labor Act; in fact, it was 
modeled after that section. 5 

In the Standard Lime case 409 employees were eligible 
to vote in the election but only 166 votes were cast. A ma¬ 
jority of those votes, namely, 137, were cast for the union 
which, on the basis thereof, was certified by the National 
Labor Relations Board as the bargaining representative. 
The employer refused to bargain with the union on the 
ground that it had received only a majority of a minority 
group of the employees. To this the Fourth Circuit Court 
of Appeals, through Judge Parker, replied (p. 436): 

“On the first and principal question, that presented by 
lack of majority participation in either of the elections, we 
think that the conclusive answer is found in the decision of 
the Supreme Court in Virginian R. Co. v. System Federa¬ 
tion No. 40, 300 U. S. 515, 57 S. Ct. 592, 81 L. Ed. 789, af¬ 
firming the decision of this court reported in 4 Cir., 84 F. 


2 The pertinent language of section 9.(a) of the National Labor Rela¬ 
tions Act is: "Representatives designated or selected for the purposes 
of collective bargaining by the majority of the employees in a unit 
appropriate for such purposes, shall be the exclusive representatives of 
all the employees in such unit for the purposes of collective bargain¬ 


ing 


* * n 


3 The report of the House Committee on Labor on the bill which 
became the National Labor Relations Act stated that “the bill is merely 
an amplification and further clarification of the principles enacted into 
law by the Railway Labor Act and by section 7 (a) of the National 
Industrial Recovery Act, with the addition of enforcement machinery of 
familiar pattern.” (H. Rep. 1147, 74th Cong., 1st sess., p. 3.) 





13 A 


2d 641.” And in answer to the employees further 
20 contention that the Virginian Railway case was dis¬ 
tinguishable by reason of the fact that in that case 
a majority of the employees participated in the election, 
Judge Parker said (pp. 437-38): 

“The company seeks to distinguish the Virginian Railway 
case and certain other of the decisions above cited on the 
ground that a majority of the employees participated in the 
elections there; but nothing in the statute furnishes the 
basis for such distinction. The statute requires that bar¬ 
gaining representatives be selected by the majority of the 
employees; and certainly a majority in favor of a repre¬ 
sentative cannot be scraped up by counting those who voted 
against him. The statute makes no provision for a quorum 
nor for the "participation of any definite proportion of the 
employees in the election. ’ 1 

The decision of the Supreme Court in the Virginian Rail¬ 
way case was predicated on the principle applied to politi¬ 
cal elections, namely, that an election is determined on 
the majority vote of those participating. For further judi¬ 
cial support of this principle, see St. Joseph Township v. 
Rogers, 16 Wall. 644 (1872) (of 300 legal voters, only 75 
voted) and National Labor Relations Board v. Central Dis¬ 
pensary and Emergency Hospital, 145 F. (2d) 852 (App. 
D. C. 1944), cert denied, 324 U. S. 847 (1945) (of 251 eligi¬ 
ble voters, 108 ballots were cast and of this number 75 
7 m % 

were for the union). i 

Moreover, it is clear that when the Congress desires that 
an election shall be determined by a majority of those eligi¬ 
ble to vote rather than by a majority of those voting, the 
Congress knows well how to phrase such a requirement. 
For example, in section 8 (a) (3) (ii) of the National La¬ 
bor Relations Act, as amended by the Labor Management 
Relations Act, 1947 (Pub. Law 101, 80th Cong., 1st sess.), 
the Congress has required that before any union shop 
agreement may be entered into, the National Labor Rela¬ 
tions Board must certify “that at least a majority of the 
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employees eligible to vote in snch election have voted to 
authorize snch labor organization to make snch an agree¬ 
ment.” (Italics snpplied.) It is worth noting that this 
language was enacted by the Congress in the very act in 
which it readopted section 9 (a) of the National La- 

21 bor Relations Act which, as shown above, contains 
language similar to that in section 2, Fourth, of the 

Railwav Labor Act 

Based upon the foregoing, it is my opinion that the Na¬ 
tional Mediation Board has the power to certify a repre¬ 
sentative which receives a majority of the votes cast at an 
election despite the fact that less than a majority of those 
eligible to vote participated in the election. While the Na¬ 
tional Mediation Board has this power, it need not exercise 
it automatically upon finding that a majority of those par¬ 
ticipating were in favor of a particular representative. In 
the exercise of its discretion in these matters, the Board 
may, for example, find it advisable to limit the application 
of the principle to cases in which the participation in the 
election is sufficiently substantial and representative to 
warrant the presumption that “those who do not partici¬ 
pate im * • assent to the expressed will of the majority of 
those voting’” (Virginian Railway case, 300 U. S. at 560). 
See Standard Lime case, supra, at p. 438. 

Respectfully yours, 

TOM C. CLARK. 

• • • • 

22 Filed Oct 18 1948 Harry M. Hull, Clerk 

Judgment, Order and Decree 

This cause came on to be heard on the 6th day of Oc¬ 
tober, 1948, on defendants’ motion to dismiss for lack of 
jurisdiction and the Court having heard the arguments of 
counsel for both parties and the Court having considered 
the matter and being fully advised in the premises and 
having concluded, found and determined that the motion to 
dismiss should be granted, 
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IT IS HEREBY ORDERED, ADJUDGED AND DE¬ 
CREED that the motion to dismiss for want of jurisdiction 
of the cause, be and is hereby granted, and the complaint 
is hereby dismissed with prejudice at plaintiff’s costs. j 

This 18th day of October, 1948. 

David A. Pine 
Justice 

i 

• • # • 

23 Filed Jan 14 1949 Harry M. Hull, Clerk 

Motion to Extend Time for Filing 
Notice of Appeal 

Plaintiff by Harry L. Isikoff, its attorney, hereby moves 
the Court for the entry of an order extending the time for 
the filing of Notice of Appeal from order dismissing com¬ 
plaint filed October 19, 1948, to and including January 17, 
1949, and that the Notice of Appeal attached hereto be per¬ 
mitted to be filed forthwith. 

In support of this motion, plaintiff alleges as follows: 

That on October 19, 1948, there was entered on the 
Clerk’s docket an entry indicating that on October 18,1948, 
the Court had entered an order dismissing the complaint 
for lack of jurisdiction; that prior thereto, on or about 
October 13, 1948, attorney for plaintiff received a copy of 
a letter sent by attorney for defendant to the Clerk of the 
Court, enclosing a draft of an order dismissing the com¬ 
plaint; that upon checking with the Clerk’s office several 
days later, but prior to October 19,1948, attorney for plains 
tiff was informed that the order had not been entered and 
that counsel would be notified in due course by mail when 
the same was entered. In fact, no notice of the entry of 
said order was ever sent to attorney for plaintiff and the 
docket entries do not disclose that notice of the entry of 
such order was ever sent to the attorney for plaintiff. The 
first information that attorney for plaintiff had of the en¬ 
try of said order was received on January 13,1949. Plain- 


! 
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tiff alleges that the failure to notify it of the entry of snch 
order was in violation of Rule 77(d) of the Federal Rules 
of Civil Procedure. 

In further support of this motion, plaintiff submits 

24 herewith affidavit of Abner H. Silverman, of counsel 
to plaintiff by leave of Court granted on October 6, 

194S. 

Harry L. Isikoff 
Harry L. Isikoff 
Dupont Circle Building 
Washington 6, D. C. 
BUTTER & SILVERMAN 
291 Broadway 
New York, 7, N. Y. 

Attorneys for Plaintiff 

Dated January 14,1949. 

• • • • 

25 STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS.: 

ABNER H. SILVERMAN, being duly sworn, deposes 
and says: 

I am counsel for the plaintiff in the above entitled cause 
and by leave of the Court argued the motion to dismiss the 
Complaint made by the Attorney General in the above mat¬ 
ter before Judge Pine on October 6th, 1948. 

My associate of record in the above matter, is Harry L. 
Isikoff, Esq., of the Dupont Circle Building, Washington, 
D. C. 

Subsequent to the ruling made by Judge Pine, on October 
6th, 1948 and under date of October 12th, 1948, your de¬ 
ponent received from Herbert A. Bergson, Esq., Assistant 
Attorney General, a copy of the proposed Order granting 
the motion to dismiss. Upon receipt of this proposed Or¬ 
der, your deponent requested his associate, in Washington, 
D. C., to ascertain from the Clerk of the Court, the date 
when the Order was entered. Your deponent is advised 
that thereupon, Mr. Isikoff or a member of his staff, in- 
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quired of the Clerk of this Court, with respect to the entry 
of said Order, and was advised that the Order had not as 
yet been entered and that notification of the entry of 
26 the Order would be mailed in accordance with the 
rules. 

Your deponent never personally received notice of the 
entry of the Order, and your deponent is further advised 
that no notification was ever mailed to deponent or to Mr. 
IsikofF, to the effect that the Order had been entered; and 
that the docket in the above cause contains no notation 
showing the mailing of such notification as prescribed by 
the rules. Nevertheless, it appears that the Order was in 
fact entered on October 19th, 1948. 

In view of the above circumstances, your deponent re¬ 
spectfully prays that this Honorable Court grant leave to 
file Notice of Appeal from the said Order at this time, al¬ 
though more than 60 days but less than 90 days have 
elapsed since the date of entry of the Order sought to be 
appealed from. 

No previous application has been made for the relief 
herein sought. 

Abner H. Silverman (L. S.). 

Sworn to before me this 13th day of January, 1949. 

Samued Slote 

SAMUEL SLOTE 

Atty. & Counsellor-at-Law, State of N. Y. 
with Powers of a Notary Public 
Off. & P. 0. Add: Broadway, N. Y. 6. 

Residing in Kings County 

• • • • 

29 Filed Jan 14 1949 Harry M. Hull, Clerk 

i 

Certification of Service 

I hereby certify that the foregoing (1) Motion to Extend 
Time for Filing Notice of Appeal, together with attached 
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(a) Notice of Appeal, (b) Affidavit of Abner H. Silverman, 
and (c) Memorandum in Support of Motion, were served 
upon the defendant in this proceeding by mailing copies of 
said Motion and annexed documents to Counsel for the said 
defendant this 14th day of January, 1949. 

Harry L. Isikoff 
Harry L. Isikoff 
Dupont Circle Building 
Washington 6, D. C. 

• • • • 


30 Filed Jan 17 1949 Harry M. Hull, Clerk 

EXHIBIT 

Notice of Appeal 

Notice is hereby given that THE RADIO OFFICERS * 
UNION, C. T. U. - A. F. of L., Plaintiff, above named, 
hereby appeals to the Court of Appeals for the District 
of Columbia, from the Judgment, Order and Decree entered 
in this action, on October 19th, 1948 dismissing the above 
case and plaintiff appeals from each and every part of 
said Judgment, Order and Decree as well as from the whole 
thereof. 

Yours, etc. 

Harry L. Isikoff 
Harry L. Isikoff 
Dupont Circle Building, 
Washington, D. C. 

Butter & Silverman, 
Attorneys for Appellant, 
291 Broadway, 

Borough of Manhattan 
City of New York (7). 
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Filed Feb 23 1949 Harry M. Hull, Clerk 

Order 

This cause came on to be heard on the 21st day of Feb¬ 
ruary, 1949, on plaintiff’s motion to extend time for filing 
a notice of appeal, and the Court having heard the argu¬ 
ments of counsel for both parties and the Court having con¬ 
sidered the matter and being fully advised in the premises 
and having concluded, found and determined that the mo¬ 
tion to extend time for filing notice of appeal (which mo¬ 
tion was filed January 14,1949) should be granted, 

IT IS HEREBY ORDERED, ADJUDGED AND DE¬ 
CREED that the plaintiff’s motion to extend time for filing 
notice of appeal be and is hereby granted; notice of appeal 
pursuant thereto is to be filed within three days from the 
date hereof. 

Dated this 23rd day of February, 1949. 

David A. Pine 

Judge \ 

Copy of above Order hereby acknowledgecL 

William D. McFarlane, 

Special Asst, to the Attorney General 
February 21,1949. 


32 Filed Feb 24 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the RADIO OFFICERS’ 
UNION, C. T. U. - A. F. OF L., plaintiff above named, 
hereby appeals to the Court of Appeals for the District of 
Columbia, from the Judgment, Order and Decree entered 
in this action on October 19, 1948, dismissing the above 
case, and plaintiff appeals from each and every part of 


i 
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said Judgment, Order and Decree as well as from the 
whole thereof. 

Dated: February 24,1949. 

Samuel H. Jaffee, 

Samuel H. Jaffee, 

Dupont Circle Building, 
Washington 6, D. C. 

Harry L. Isikoff, 

Dupont Circle Building, 
Washington 6, D. C. 

Butter & Silverman, 

j 7 

Attorneys for Appellant, 

291 Broadway, 

New York 7, N. Y. 

Mail copy to Edward Dumbauld, Special Asst, to Atty. 
G-eneral. 

• • • • 

33 Certificate of Service 

I, Samuel H. Jaffee, • of counsel for plaintiff, 
hereby certify that I served a copy of the attached Notice 
of Appeal upon defendant by mailing a copy thereof on 
February 24, 1949 to William D. McFarlane, Special As¬ 
sistant to the Attorney General, Department of Justice, 
Washington 25, D. C., attorney for the defendant. 

Dated: February 24,1949. 

• Samuel H. Jaffee 

Samuel H. Jaffee 
Dupont Circle Building, 
Washington 6, D. C. 
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®nttcb states Court of Appeal# 

POE THE DISTRICT OF COLUMBIA CIRCUIT 


Civil Action No. 10197 

The Radio Officers’ Union, C. T. U.-A. F. of L., appellant 

v. 

National Mediation Board, appellee 


CQUNTERSTATE1TF.NT 

This is an action to set aside an order of the National Media¬ 
tion Board, 1 dated January 30th, 1948, dismissing appellant’s 
application filed on or about the 17th day of April 1947, for 
certification under Section 2, Ninth, of the Railway Labor 
Act 2 as the bargaining representative of the radio and tele¬ 
type operators employed by Pan American Airways Inc. (App.. 
5A). S . ' 

In accordance with the procedure specified in Section 2, 
Ninth, the Board assigned Mr. Lawrence Farmer, Mediator, to 
investigate the facts and the Board found that a dispute ex¬ 
isted among the employees concerned and directed the medi¬ 
ator to call an election to select the bargaining representative. ■ 

The election was held and the result was reported by the 
mediator as follows: “for radio officers’ union, CTU-AFL: 
Radio Operators and Teletype Operators 69; Void Ballots; 17; 
Number of employees eligible to vote, 183” (App. 6A). 

It has been the policy of the Board for many years to decline 
to certify a representative for purposes of the Act in elections 
where less than a majority of the eligible voters participated 

1 Hereinafter referred to as the “Board.” 

* Hereinafter referred to as the “Act.” the applicable provisions of which 
are set forth in the supplement to this brief. 

* AH such references are to the Joint Appendix attached to appellant’s 
brief. 

( 1 ) 






by casting valid ballots. This policy is based on Section 2, 
Fourth, of the Act which provides that, “the majority of any 
craft cx* class of employees shall have the right to determine 
who shall be the representatives of the craft or class,” which 
statute appears to fully support the Board in declining certifi¬ 
cations in cases where only a minority of the eligible employees 
participated in the elections (App. 6A). 

The practice of the Board was challenged in this and three 
other pending cases on the ground that court decisions would 
permit the Board to issue certifications in such elections. The 
Board requested an opinion of the Attorney General, who on 
September 9, 1947, rendered an opinion in part as follows: 

the National Mediation Board has the power to certify 
a representative which receives a majority of the votes 
cast at an election despite the fact that less than a 
majority of those eligible to vote participated in the 
election. While the National Mediation Board has this 
power, it need not exercise it automatically upon finding 
that a majority of those participating were in favor of 
a particular representative. In the exercise of its dis¬ 
cretion in these matters, the Board may, for example, 
find it advisable to limit the application of the principle 
to cases in which the participation in the election is 
sufficiently substantial and representative to warrant 
the presumption that “those who do not participate 
* * assent to "the expressed will of the majority 
of those voting.’ ” 

The findings made by the Board were to the effect that 
since the enactment of the Railway Labor Act in 1934 nearly 
2,000 cases involving 742,000 employees in which only 1,891 
employees, or approximately *4 of one percent, voting for 
representatives were deprived of representation by reason of 
lack of majority participation in elections and that many of 
the employees in this latter group have subsequently secured 
representation (App. 7A-8A). . 

As a result of the investigation and report of the election 
in this ease which shows that substantially less than a majority 
of the eligible employees participated and cast valid ballots 
in the election, the Board, in the exercise of its discretion, 




found no basis for certification and dismissed the application 

(App. 8A). Appellee filed motion to dismiss the complaint 

_ ■ — - • * [ - 

on the ground the District Court lacks jurisdiction oyer the 
subject matter. The Court granted the motion and this 
appeal is taken (App. ISA). 

STATUTE INVOLVED 

The statute involved is the Railway Labor Act, as amended 
in 1934 and 1936 (45 IT. S. C. 151 et seqi). The provisions of 
the Act here relevant are set forth in the supplement to this 
brief. 

SUMMARY OF ARGUMENT 

The judgment of the District Court, dismissing die complaint 
for lack of jurisdiction upon the ground that the action of the 
Board is not subject to judicial review, is correct. It is well 
established that proceedings of the National Medi ation Board 
pursuant to Section 2, Ninth, of the Act are not judicially re- 
viewable. Switchmen’s Union of North America v. National 
Mediation Board , 320 U. S. 297; General Committee v. Mis - 
souri-Kansas-Texas R. Co., 320 U. S. 323; Brotherhood of Rail¬ 
way Clerks v. United Transport Service Employees, 320 U. S. 
715, 816. United Transport Service Employees of America v. 
Mediation Board, 141 F. 2d 724; National Fed. of Ry. Workers 
v. Mediation Board, 141 F. 2d 725; Kirkland v. Atlantic Coast 
Line R. R. Co., Mediation Board et al., 83 App. D. C. 205,167 
F. 2d 529, Cert. Den., 335 U. S. 843. The above cases would 
seem conclusive on the question of jurisdiction here presented. 

ARGUMENT 

Administrative proceedings of the mediation board under Sec¬ 
tion 2, Ninth, of the Railway Labor Act are not subject to 
judicial review 

On July 10, 1942, Mr. Justice O’Donoghue of the District 
Court of the United States for the District of Columbia in 
Switchmen’s Union of North America, et al., v. National Medi¬ 
ation Board, et al., after a review on the merits of contentions 
similar to those advanced by appellants in this case, dismissed 
plaintiffs complaint as without merit. The District Court i 






entered findings of fact and conclusions of law supporting the 


action of the Board but filed no written opinion. This Court 
affirmed that judgment, Switchmen’s Union of North America, 
et cl., v. National Mediation Board, et cl., TJ App. D. C. 264, 
135 F. (2) 785 (1943), holding that under Section 2, Ninth, of 
the Act the Board was required to conduct an election among 
employees engaged in the same occupation on a carrier-wide 
basis if the railroad lines involved were those of a single carrier. 
On appeal, the Supreme Court did not reach the merits but 
dismissed the action on the ground that there was no jurisdic¬ 
tion in the courts to review Section 2, Ninth, proceedings by 
the Board under the Act. Switchmen’s Union of North Amer¬ 
ica, et d., v. National Mediation Board, 320 TJ. S. 297 (1943). 
Appellees submit that this decision is controlling here. United 
Transport Service Employees of America v. Mediation Board, 
79 App. D. C. 15, 141 F. (2d) 724 (1944); Nat’l Fed. of Ry. 
Workers v. Mediation Board, 79 App. D. C. 16,141 F. (2d) 725 
(1944); Order of Railway Conductors v. Mediation Board, 79 
App. D. C. 1,141 F. (2d) 366 (1944), writ dismissed 323 TJ. S. 
166. General Committee v. Missouri-Kansas- Texas R. Co., 
320 TJ. S. 323; Brotherhood of Railway Clerks v. United Trans¬ 
port Service Employees, 320 TJ. S. 715, 816; Kirkland v. At¬ 
lantic Coast Line R. R. Co., Mediation Board et al., 83 App. 
D. C. 205,167 F. 2d 529, Cert. Den., 335 TJ. S. 843. 

In the Switchmen’s and General Committee cases the Su¬ 
preme Court reviewed at great length the provisions and legis¬ 
lative history of the Act, and reached the conclusion that 
proceedings under Section 2, Ninth, were not subject to judicial 


review. 


Appellant contends the above cases do not declare so broad 
a rule but that the federal courts have jurisdiction where the 
lack of such jurisdiction would mean “a sacrifice or obliteration 
of a right which Congress had created.” This contention ap¬ 
pellant bases upon a quotation from the Switchmen’s case. 4 

But by failing to continue and express the Court’s true mean¬ 
ing, appellant’s quotation gives a false impression. After stat¬ 
ing the generalization appellant quotes, the Court’s opinion 
goes on to say, with specific reference to the particular type 


4 Appellant'* brief, p. 8. 




of administrative action involved in the case at bar, that never¬ 
theless the Board’s action here is not of a reviewable character. 
Immediately following the language quoted by appellant, the 
Court went on to say: 

• . 

Suck considerations are not applicable here. The Act 
in § 2, Fourth, writes into law the “right” of the “ma¬ 
jority of any craft or class of employees” to “determine 
who shall be the representative of the craft or class for 
the purposes of this Act.” That “right” is protected 
by § 2, Ninth, which gives the Mediation Board the 
power to resolve controversies concerning it and as an 
incident thereto to determine what is the appropriate 
craft or class in which the election should be held. See 
Brotherhood oj Railroad Trainmen v. National Media¬ 
tion Board , 88 F. 2d 757; Brotherhood of Railroad Train¬ 
men v. National Mediation Board , 135 F. 2d 780. A 
review by the federal district courts of the Boards de¬ 
termination is not necessary to preserve or protect that 
“right’ (320 U. S. 207, 300-301). [Italics supplied.] 

Further on, the Court emphasized that: 

* * * Where Congress took such great pains to pro¬ 
tect the Mediation Board in its handling of an explosive 
problem, we cannot help but believe that if Congress 
had desired to implicate the federal judiciary and to 
place on the federal courts the burden of having the 
final say on any aspect of the problem, it would have 

made its desire plain (Id., p. 303). 

* * * * * 

While the Mediation Board is given specified powers 
in the conduct of elections, there is no requirement as 
to hearings. And there is no express grant of subpoena 
power. The Mediation Board makes no “order.” And 
• its only ultimate finding of fact is the certificate. Vir¬ 
ginian Ry Co. v. System Federation, supra, p. 562. 
The function of the Board under § 2, Ninth is more the 
function of a referee. To this decision of the referee 
Congress has added a command enforcible by judicial 




decree. But the “command” is that “of the statute, not 

of the Board.” Id., p. 562 (Id., p. 304). 

• • * * 

* * * Under this Act Congress did not give the 
Board discretion to take or withhold action, to grant or 
deny relief. It gave it no enforcement functions. It 
was to find the fact and then cease. * * * the dis- 

. S * . , • ■* ' 

• ■» • 

pute was to reach its last terminal point when the ad¬ 
ministrative finding was made. There was to be no 
dragging out of the controversy into other tribunals of 
law (Id., p. 305). 

* * « * * 

* * * When Congress in § 3 and in § 9 provided for 
judicial review of two types of orders or awards and in 
§ 2 of the same Act omitted any such provision as re¬ 
spects a third type, it drew a plain line of distinction. 
And the inference is strong from the history of the Act 
that that distinction was not inadvertent. The lan¬ 
guage of the Act read in light of that history supports 
the view that Congress gave administrative action under 
§ 2, Ninth a finality which it denied administrative ac¬ 
tion under the other sections of the Act (Id., p. 306). 
[Italics supplied.] 

In the face of the foregoing we fail to see how it can be 
seriously urged that the court has jurisdiction to review the 
present action. The attempt here made is to secure judicial 
review of an “aspect of the problem,” of conducting an election 
for the purposes indicated under rules promulgated by the 
Board, a preliminary step in the procedure provided by Sec¬ 
tion 2, Ninth, of the Act. As clearly indicated in the above 
quotations, the Supreme Court has expressly stated such pro¬ 
cedure under Section 2, Ninth, is not judicially reviewable. 

The law announced in the Switchmen's decision has been 
consistently followed by the Supreme Court and uniformly ap¬ 
plied by this Court. United Transport Service Employees of 
America v. Mediation Board, 79 App. D. C. 15, 141 F. 2d 724 
(1944): Nafl Fed. of Ry. Workers v. Mediation Board, 79 App. 
D. C. 16,141F. 2d 725 (1944); Order of Railway Conductors v. 
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We submit that the action shouk 
District Court lacked jurisdiction over 
the complaint. _ . . 

Edward Dttmbauld, 

William 1J>. McFarlane, 

Special Assistants to the Attorney General, 

U.S. Department of Justice, Washington, D. C., 

Attorney for Appellee, the National Mediation Board. 

» ' * 

Herbert A. Bergson, 

Assistant Attorney General. 

. George Morris Fay, 

United States Attorney. 

June 17,19*9. 
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SUPPLEMENT 


The pertinent provisions of the Railway Labor Act, as 
amended, 45 U. S. C. § 151 et seq., read as follows: 

Section 1 (45 U. S. C. § 151). Definitions: 

«« » » 

“Sixth. The term ‘representative’ means any person 
or persons, labor union, organization, or corporation 
designated either by a carrier or group of carriers or by 
its or their employees, to act for it or them.” 

Section 2 (45 U. S. C. § 151a). General purposes: 

“The purposes of the Act are: (1) To avoid any inter¬ 
ruption to commerce or to the operation of any carrier 
engaged therein; (2) to forbid any limitation upon free¬ 
dom of association among employees or any denial, as a 
condition of employment or otherwise, of the right of 
employees to join a labor organization; (3) to provide 
for the complete independence of carriers and of em¬ 
ployees in the matter of self-organization to carry out 
the purposes of this Act; (4) to provide for the prompt 
and orderly settlement of all disputes concerning rates of 
pay, rules, or working conditions; (5) to provide for the 
prompt and orderly settlement of all disputes growing 
out of grievances or out of the interpretation or appli¬ 
cation of agreements covering rates of pay, rules, or 
working conditions.” 

Section 2 (45 U. S. C. § 152). General duties—Duty 
of carriers and employees to settle disputes: 

Cl* * • 

“Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall 
be the representative of the craft or class for the pur¬ 
poses of this Act * * * 
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‘‘Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
Act. In such an investigation, the Mediation Board 
shall be authorized to take a secret ballot of the employ¬ 
ees involved, or to utilize any other appropriate method 
of ascertaining the names of their duly designated and 
authorized representatives such manner as shall insure 
the choice of representatives by the employees without 
interference, influence, or coercion exercised by the 
carrier. In the conduct of any election for the purposes 
herein indicated the Board shall designate who may 
participate in the election and establish the rules to gov¬ 
ern the election, or may appoint a committee of three 
neutral persons who after hearing shall within ten days 
designate the employees who may participate in the 
election. The Board shall have access to arid have power 
to make copies of the books and records of the carriers to 
obtain and utilize such information as may be deemed 
necessary by it to carry out the purposes and provisions 
of this paragraph.” 
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